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rules of this part, the Commission’s
Secretary or his or her delegate in his
or her absence, shall determine wheth-
er or not such request shall be granted.

(2) Except as provided in paragraph
(c) of this section, such determination
shall be made by the Secretary within
ten (10) days (excluding Saturdays,
Sundays and legal public holidays)
after receipt of such request.

(3) The Secretary shall immediately
notify the party making such request
of the determination made, the reasons
therefor, and, in the case of a denial of
such request, shall notify the party of
its right to appeal that determination
to the Chairman.

(b) Appeals from adverse determination
(denial of request). (1) Any party whose
request for documents or other infor-
mation pursuant to this part has been
denied in whole or in part by the Sec-
retary may appeal such determination.
Any such appeal shall be addressed to:
Chairman, Federal Maritime Commis-
sion, Washington, DC 20573, and shall
be submitted within a reasonable time
following receipt by the party of notifi-
cation of the initial denial by the Sec-
retary in the case of a total denial of
the request, or within a reasonable
time following request, or within a rea-
sonable time following receipt of any
of the records requested in the case of
a partial denial. In no case shall an ap-
peal be filed later than ten (10) working
days following receipt of notification
of denial or receipt of a part of the
records requested.

(2) Upon appeal from any denial or
partial denial of a request for docu-
ments by the Secretary, the Chairman
of the Federal Maritime Commission,
or the Chairman’s specific delegate in
his or her absence, shall make a deter-
mination with respect to that appeal
within twenty (20) days (excepting Sat-
urdays, Sundays and legal public holi-
days) after receipt of such appeal, ex-
cept as provided in paragraph (c) of
this section. If, on appeal, the denial is
upheld, either in whole or in part, the
Chairman shall so notify the party sub-
mitting the appeal and shall notify
such person of the provisions of para-
graph 4 of subsection (a) of the FOIA
(Pub. L. 93-502, 88 Stat. 1561-1562, No-
vember 21, 1974) regarding judicial re-
view of such determination upholding
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the denial. Notification shall also in-
clude the statement that the deter-
mination is that of the Chairman of
the Federal Maritime Commission and
the name of the Chairman.

(c) Exception to time limitation. In un-
usual circumstances, as specified in
this paragraph, the time limits pre-
scribed with respect to initial actions
or actions on appeal may be extended
by written notice from the Secretary of
the Commission to the person making
such request, setting forth the reasons
for such extension and the date on
which a determination is expected to
be dispatched. No such notice shall
specify a date that would result in an
extension for more than ten (10) work-
ing days. As used in this paragraph, un-
usual circumstances means, but only to
the extent reasonably necessary to the
proper processing of the particular
request—

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having
substantial subject matter interest
therein.

(d) Effect of failure by Commission to
meet the time limitation. Failure by the
Commission either to deny or grant
any request for documents within the
time Ilimits prescribed by FOIA (5
U.S.C. 552, as amended) and these regu-
lations shall be deemed to be an ex-
haustion of the administrative rem-
edies available to the person making
the request.

[49 FR 44401, Nov. 6, 1984; 49 FR 47394, Dec. 4,
1984]

§503.35 Exceptions to availability of
records.
(a) Except as provided in paragraph
(b) of this section, the following
records shall not be available:



Federal Maritime Commission

(1) Records specifically authorized
under criteria established by Executive
order to be kept secret in the interest
of national defense or foreign policy
and which are in fact properly classi-
fied pursuant to such Executive order.
Records to which this provision applies
shall be deemed by the Commission to
have been properly classified. This ex-
ception may apply to records in the
custody of the Commission which have
been transmitted to the Commission by
another agency which has designated
the record as nonpublic under Execu-
tive order.

(2) Records related solely to the in-
ternal personnel rules and practices of
the Commission. Such records relate to
those matters which are for the guid-
ance of Commission personnel with re-
spect to their employment with the
Federal Maritime Commission.

(3) Records specifically exempted
from disclosure by statute.

(4) Information given in confidence.
This includes information obtained by
or given to the Commission which con-
stitutes trade secrets, confidential
commercial or financial information,
privileged information, or other infor-
mation which was given to the Com-
mission in confidence or would not cus-
tomarily be released by the person
from whom it was obtained.

(5) Interagency or intraagency
memoranda or letters which would not
be available by law to a private party

in litigation with the Commission.
Such communications include inter-
agency memoranda, drafts, staff

memoranda transmitted to the Com-
mission, written communications be-
tween the Commission, the Secretary,
and the General Counsel, regarding the
preparation of Commission orders and
decisions, other documents received or
generated in the process of issuing an
order, decision, or regulation, and re-
ports and other work papers of staff at-
torneys, accountants, and investiga-
tors.

(6) Personnel and medical files and
similar files, the disclosure of which
would constitute a clearly unwarranted
invasion of privacy. This exemption in-
cludes all personnel and medical
records and all private, personal, finan-
cial, or business information contained
in other files which, if disclosed to the
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public, would invade the privacy of any
person, including members of the fam-
ily of the person to whom the informa-
tion pertains.

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(i) Could reasonably be expected to
interfere with enforcement proceed-
ings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(b) Nothing in this section authorizes
withholding of information or limiting
the availability of records to the public
except as specifically stated in this
part, nor shall this part be authority to
withhold information from Congress.

(c) Whenever a request is made which
involves access to records described in
paragraph (a)(7)(i) of this section and
the investigation or proceeding in-
volves a possible violation of criminal
law; and there is reason to believe that
the subject of the investigation or pro-
ceeding is not aware of its pendency,
and disclosure of the existence of the
records could reasonably be expected to
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interfere with enforcement proceed-
ings, the Commission may, during only
such time as that circumstance contin-
ues, treat the records as not subject to
the requirements of 5 U.S.C. 552 and
this subpart.

[49 FR 44401, Nov. 6, 1984; 49 FR 47394, Dec. 4,
1984, as amended at 52 FR 13682, Apr. 24, 1987]

§503.36 Commission report of actions.

On or before March 1 of each calendar
year, the Federal Maritime Commis-
sion shall submit a report of its activi-
ties with regard to public information
requests during the preceding calendar
year to the Speaker of the House of
Representatives and to the President of
the Senate. This report shall include:

(@) The number of determinations
made by the Federal Maritime Com-
mission not to comply with requests
for records made to the agency under
the provisions of this part and the rea-
sons for each such determination.

(b) The number of appeals made by
persons under such provisions, the re-
sult of such appeals, and the reasons
for the action upon each appeal that
results in a denial of information.

(c) The name and title or position of
each person responsible for the denial
of records requested under the provi-
sions of this part and the number of in-
stances of participation for each.

(d) The results of each proceeding
conducted pursuant to subsection
(@)(@)(F) of FOIA, as amended Novem-
ber 21, 1974, including a report of the
disciplinary action taken against the
officer or employee who was primarily
responsible for improperly withholding
records or an explanation of why dis-
ciplinary action was not taken.

(e) A copy of every rule made by the
Commission implementing the provi-
sions of the FOIA, as amended Novem-
ber 21, 1974.

(f) A copy of the fee schedule and the
total amount of fees collected by the
agency for making records available
under this section.

(g) Such other information as indi-
cates efforts to administer fully the
provisions of the FOIA, as amended.
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Subpart E—Fees

§503.41 Policy and services available.

Pursuant to policies established by
Congress, the Government’s costs for
services provided to identifiable per-
sons are to be recovered by the pay-
ment of fees (Independent Offices Ap-
propriations Act, 31 U.S.C. 9701 and
Freedom of Information Reform Act of
1986, October 27, 1986, 5 U.S.C. 552). Ex-
cept as otherwise noted, it is the gen-
eral policy of the Commission not to
waive or reduce service and filing fees
contained in this chapter. In extraor-
dinary situations, the Commission will
accept requests for waivers or fee re-
ductions. Such requests are to be made
to the Secretary of the Commission at
the time of the information request or
the filing of documents and must dem-
onstrate that the waiver or reduction
of a fee is In the best interest of the
public, or that payment of a fee would
impose an undue hardship. The Sec-
retary will notify the requestor of the
decision to grant or deny the request
for waiver or reduction.

(a) Upon request, the following serv-
ices are available upon the payment of
the fees hereinafter prescribed; except
that no fees shall be assessed for
search, duplication or review in con-
nection with requests for single copies
of materials described in §§503.11 and
503.21:

(1) Records/documents search.

(2) Duplication of records/documents.

(3) Review of records/documents.

(4) Cerification of copies of records/
documents.

(b) Fees shall also be assessed for the
following services provided by the
Commission:

(1) Placing one’s name, as an inter-
ested party, on the mailing list of a
docketed proceeding.

(2) Processing nonattorney applica-
tions to practice before the Commis-
sion.

[49 FR 44401, Nov. 6, 1984, as amended at 52
FR 13682, Apr. 24, 1987; 59 FR 59170, Nov. 16,
1994; 63 FR 50535, Sept. 22, 1998]

EFFECTIVE DATE NOTE: At 63 FR 50535,
Sept. 22, 1998, in §503.41, Policy and services
available., paragraph (b)(1) was removed, and
paragraphs (b)(2) and @A)



